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SETTLEMENT AGREEMENT
This Settlement Agreement is made by and between the Class Representatives, the Settlement
Class Members (as defined below in Sections 1(ii) and (4), and Defendants Sprint Nextel Corp.
and Sprint/United Management Company, (collectively, “Defendant”) (as defined below in
Section 1(k)) (collectively, the “Parties”) to fully and completely settle Roxie Sibley, et al. v.
Sprint Nextel Corp., et al., No. 08-2063 (D. Kan.) (Vratil, J.) (the “Class Litigation”);
WHEREAS, on February 7, 2008, the Class Representatives, on behalf of themselves and
other purportedly similarly situated individuals, initiated the Class Litigation by filing a Class
Action Complaint against Defendant in the United States District Court for the District of
Kansas;
WHEREAS, on February 26, 2008, the Class Representatives, on behalf of themselves
and other purportedly similarly situated individuals, filed the First Amended Class Action
Complaint against Defendant in the United States District Court for the District of Kansas;
WHEREAS, Defendant denies that it, its current or former parents, subsidiaries, affiliates
and each of their divisions, officers, directors or employees have committed any wrongdoing or
violated any federal, state, or local laws, vigorously disputes the claims asserted in the Class
Litigation and continues to assert that it has strong and meritorious defenses to any and all such
claims;
WHEREAS, the Parties have vigorously litigated the Class Litigation and wish to avoid
uncertainty and the expense and burdens of further litigation, including trial;
WHEREAS, the Parties have engaged in substantial, arms-length settlement negotiations,
including a two-day mediation in Kansas City, Kansas on January 8th and 9th, 2018, before The
Honorable Daniel D. Crabtree, and desire to resolve the Class Litigation; and
WHEREAS, on January 18, 2018 the Parties, by and through their Counsel, entered into a
Memorandum of Understanding (the “MOU”) setting forth the material terms of the settlement
and agreed to memorialize those terms in further detail in this formal Settlement Agreement;
NOW, THEREFORE, the Parties agree as follows:
1.

Definitions. As used in this Settlement Agreement, the following terms have the
following meanings:
a.

“Applicable Class Period” means, the class period from August 15, 2005
through September 30, 2009.

b.

“Attorneys’ Fees” means the amount to be paid to Class Counsel pursuant to
Class Counsel’s motion and subject to the Court’s approval and the limitations
described in Section 8 below.

c.

“Claims Administrator” means Rust Consulting, Inc.
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d.

“Claims Administrator Fees and Costs” means the amount to be paid to the
Claims Administrator pursuant to Class Counsel’s motion and subject to the
Court’s approval and the limitations described in Section 10(j) below.

e.

“Class Counsel” means Nichols Kaster, PLLP and Stueve Siegel Hanson LLP.

f.

“Class Expert” means, for purposes of this Agreement, Balance Engines LLC.

g.

“Class Litigation” means Roxie Sibley, et al. v. Sprint Nextel Corp., et al., No.
08-2063 (D. Kan.) (Vratil, J.).

h.

“Class Members” are the 34,909 individuals falling within the Settlement Class,
as described in Section 4 below.

i.

“Class Representatives” include the original nine (9) Class Representatives:
Roxie Sibley, Jeanne Noel, Ernesto Bennett, Jamie Williams, Greg St. Julien,
Tracie Mincks (formerly “Hernandez”), John Jasinski, Jay Richie and Teisha
King, and also include three (3) additional Class Representatives, as set forth in
the Court’s May 9, 2018 Order (Dkt. 829), for settlement purposes: Henry Goins,
Clayton Johnson, and Anthony Scarpelli.

j.

“Court” means the United States District Court for the District of Kansas.

k.

“Defendant” means Sprint Nextel Corp., Sprint/United Management Company
(“Sprint”), and Sprint’s past and present parent companies, subsidiaries and
affiliates, including any and all entities named as a defendant in the Class
Litigation.

l.

“Defendant’s Counsel” means Proskauer Rose LLP and Dentons US LLP.

m.

“Effective Date” shall be the last of the following dates: (i) if no appeal is taken
from the Final Approval Order, the day after the 30-day deadline for taking an
appeal has passed; or, (ii) if an appeal is taken from the Final Approval Order, the
date on which all such appeals (including, inter alia, petitions for rehearing or
reargument, petitions for rehearing en banc, and petitions for certiorari or any
other form of review) have been finally disposed and can no longer be appealed or
reviewed.

n.

“Employer Payroll Taxes” means all federal, state and local payroll taxes and
withholdings an employer is required to make arising out of or based upon the W2 portion of the payment of compensation under the Settlement Agreement.

o.

“Final Approval Hearing” means the final hearing scheduled in front of the
Court on the question of whether the Settlement, including payment of Attorneys’
Fees, Lawsuit Costs and other expenses and the Service Payment, should be
finally approved as fair, reasonable and adequate as to the Settlement Class
Members.
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p.

“Final Approval Order” means the Court’s order granting final approval of the
Settlement.

q.

“Lawsuit Costs” means the monies to be paid to Class Counsel for litigation
expenses, subject to the Court’s approval and the limitations and procedures
described in Section 8(a) below.

r.

“Net Settlement Fund” means the Total Settlement Amount after deductions for:
(1) the Claims Administrator’s Fees and Costs, as described in Section 10(j); (2)
Court-approved Attorneys’ Fees and Lawsuit Costs for Class Counsel, as
described in Section 8; (3) Court-Approved Service Payments, as described in
Section 9; and (4) the Reserve Fund to Cover errors and omissions, as described
in Section 10(c). The Net Settlement Fund will be used to pay Settlement
Payments to Participating Settlement Class Members. Settlement Class Members
and/or Participating Settlement Class Members will also be responsible for the
employees’ share of income and payroll taxes as described in Section 16. Any
unclaimed, unapproved or unused portions of the Total Settlement Amount will
become a part of the Net Settlement Fund, and be redistributed pro rata to
Settlement Class Members and/or Participating Settlement Class Members
consistent with the terms of this Settlement Agreement.

s.

“Notice of Settlement” means the notice to be distributed to Settlement Class
Members, which the Parties shall request be substantially in the form attached as
Exhibit A.

t.

“Notice Period” means the period beginning immediately after the Claims
Administrator mails a Notice of Settlement to any of the Settlement Class
Members and ending on the later of: (i) the 60th calendar day after the first Notice
of Settlement is sent; or (ii) with respect to any Settlement Class Member whose
Notice of Settlement is returned as undeliverable, the 20th day after the end of the
original Notice Period, as described in Section 11(h). In both cases, the period is
to run continuously, without interruption or extension.

u.

“Objector” means an individual who timely and correctly submits an objection to
this Settlement Agreement, and does not include any individual who excludes
themselves from this Settlement.

v.

“Participating Settlement Class Member” means a Settlement Class Member
who timely cashes their settlement check(s).

w.

“Parties” means Defendant and the Class Representatives.

x.

“Portion of the Settlement Payment to Participating Settlement Class
Members on IRS 1099 Form” means the fifty percent (50%) of the Settlement
Payment not subject to payroll taxes and withholdings, and one hundred percent
(100%) of Service Payments that will be reflected in an IRS 1099 Form issued by
the Claims Administrator to the Participating Settlement Class Member for that
tax year.
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y.

“Portion of the Settlement Payment to Participating Settlement Class
Member on IRS W-2 Form” means the fifty percent (50%) of the Settlement
Payment issued in the form of a payroll check from which the Claims
Administrator shall withhold all taxes and withholdings ordinarily borne by
employees. This payment will be reported as wages and reflected in an IRS W-2
Form issued by the Claims Administrator to the Participating Settlement Class
Member for that tax year.

z.

“Preliminary Approval Date” means the date the Preliminary Approval Order is
entered by the Court.

aa.

“Preliminary Approval Order” means the Court’s order preliminarily approving
this Settlement.

bb.

“QSF” means the Qualified Settlement Fund to be established and administered
by the Claims Administrator, which will consist of the Total Settlement Amount,
as defined in below in Section 1(mm). Separate and apart from Defendant’s
payment of the Total Settlement Amount into the QSF, Defendant shall be
responsible for the Employer Payroll Taxes as defined in Section 1(n).

cc.

“Released Claims” means any and all claims for unpaid commissions due under
state (including the Kansas Wage Payment Act), federal, or common law
(including but not limited to breach of contract) from August 12, 2005 through
September 30, 2009.

dd.

“Released Parties” means Defendant Sprint Nextel Corporation, Sprint/United
Management Company, and Sprint Communications Inc., their past, present and
future subsidiaries and affiliates and their past, present and future parent
companies, owners, partners, predecessor companies, members, managers, legal
representatives, employees, fiduciaries, trustees, employee benefit plan
administrators, agents, insurers, re-insurers, successors and assigns, each whether
acting in his or her official or individual capacity, and all persons and/or entities
acting by, through, under or in concert with any of them and any individual or
entity which could be jointly liable with any of them, each whether acting in his
or her official or individual capacity.

ee.

“Reserve Fund” means the sixty-thousand dollars and no cents ($60,000.00) set
aside from the Total Settlement Amount available to be used to correct any errors
and omissions, as described in Section 10(c).

ff.

“Service Payments” means the payments of ten thousand dollars and no cents
($10,000.00) to the following nine (9) Class Representatives: Roxie Sibley,
Jeanne Noel, Ernesto Bennett, Jamie Williams, Greg St. Julien, Tracie Mincks
(formerly “Hernandez”), John Jasinski, Jay Richie and Teisha King; payments of
two hundred fifty dollars and no cents ($250.00) to the following three (3) Class
Representatives, as set forth in the Court’s May 9, 2018 Order (Dkt. 829): Henry
Goins, Clayton Johnson, and Anthony Scarpelli; and payments of three thousand
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dollars and no cents ($3,000.00) to the following eleven (11) Settlement Class
Members who prepared to testify at trial: (Veronica Batarseh (Borrego),
Christopher Giardina, Jonathan Housknecht, Jimmie Kelley, Ryan Maier, Sameer
Mohammad (Sam Salma), Kyle Neubauer, William Ray, Jason Renner, Alden
Smith, and Michael Tallon) that Class Counsel will request and are subject to the
Court’s approval and the limitations/procedures described in Section 9 below.

2.

gg.

“Settlement” means the terms described in this Settlement Agreement.

hh.

“Settlement Checks” means checks issued to Settlement Class Members for their
share of the Net Settlement Fund calculated in accordance with this Settlement
Agreement.

ii.

“Settlement Class” or “Settlement Class Member” means the grouping of
individuals described in Section 4 below.

jj.

“Settlement Allocation” means the portion of the Net Settlement Fund allocated
to each Settlement Class Member based on the formula agreed to by the Parties as
set forth in Section 6.

kk.

“Settlement Payment” means the portion of the Net Settlement Fund issued to
each Participating Settlement Class Member and cashed or deposited by the
Participating Settlement Class Member.

ll.

“Settlement Subclasses” means subclasses of Settlement Class Members who,
according to the Class Expert calculations, were (1) correctly paid or overpaid
(4,482 Class Members); (2) only worked in Period 65 (August 2005) (274 Class
Members); or (3) had insufficient data to calculate an underpayment (2,787 Class
Members). The Class Representative for the first group is Henry Goins, the
second group is Clayton Johnson, and the third group is Anthony Scarpelli. The
identification of which Class Members fall within the Settlement Subclasses is
located in the Settlement Allocations at Docket No. 832–1.

mm.

“Total Settlement Amount” means the payment of thirty million five hundred
thousand dollars and no cents ($30,500,000.00), which, as set forth in Section 2,
shall fully resolve any and all amounts to be paid to the Settlement Class,
attorneys’ fees and costs approved by the Court, Court-approved Service
Payments to the nine (9) Class Representatives and eleven (11) Settlement Class
Members as more fully set forth herein, and all other applicable taxes (except the
Employer Payroll Taxes), interest, the Claims Administrator’s Fees and Costs and
the Reserve Fund. For purposes of this Settlement, the Parties have agreed that
there are 34,909 Settlement Class Members.

Total Settlement Amount. Defendant will pay no more than the Total Settlement
Amount of thirty million five hundred thousand dollars and no cents ($30,500,000.00) to
resolve the Class Litigation. Other than the employer’s share of Employer Payroll Taxes
on the W-2 Portion of the Settlement Payments (as described in Section 16), Defendant
will not be required to pay more than the Total Settlement Amount of thirty million five
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hundred thousand dollars and no cents ($30,500,000.000) under the terms of this
Settlement Agreement to completely and entirely resolve the Class Litigation. This
Settlement however, does not absolve Defendant of its separate responsibility to pay its
share of any invoices oustanding from the Special Master or Technical Advisor.
3.

No Admission of Liability and No Concession as to the Merits. Defendant denies that
it violated the law in any manner alleged in or related to the Class Litigation. The Parties
enter into this Settlement Agreement to avoid the risks, uncertainty, expense and burden
of further litigation. This Settlement shall not be construed or deemed to be an admission
of liability, culpability, negligence, or wrongdoing on the part of Defendant.

4.

Settlement Class. All persons nationwide who did not opt out of the Class Litigation
and worked in Sprint’s retail stores during the Class Period of August 12, 2005 through
September 30, 2009, including Retail Store District Managers, Retail Store Managers,
Assistant Retail Store Managers, Lead Retail Consultants, Retail Consultants, Retail
Sales Representatives, and other retail employees (all of whom held at least one of the
job titles set forth in Exhibit A to the Expert Stipulation entered at Docket No. 357-1 in
the Class Litigation) and whose compensation was based in full or in part on
commissions. The parties have agreed there are 34,909 individuals in the Settlement
Class, which is also inclusive of those Settlement Class Members in the Settlement
Subclasses defined in Section 1(ll).

5.

Process for Preliminary Approval of Settlement. By March 2, 2018, Class Counsel
shall submit to the Court all papers necessary to obtain preliminary approval of this
Settlement. By March 16, 2018, Class Counsel shall submit to the Court all amended
papers as instructed by the Court on March 8, 2018. By April 16, 2018, Class Counsel
shall submit to the Court additional papers as instructed by the Court on April 5, 2018.
By May 21, 2018, Class Counsel shall submit to the Court additional papers as instructed
by the Court on May 9, 2018. By June 18, 2018 Class Counsel shall submit to the Court
additional papers as instructed by the Court on June 4, 2018.

6.

Net Settlement Fund and Determining the Settlement Allocations and Settlement
Payments. Settlement Allocations to the Settlement Class Members shall be made from
the Net Settlement Fund. The Claims Administrator will use the allocations provided by
Class Counsel calculated pursuant to the plan of allocation formula reviewed by Class
Counsel and Defendant to determine the Settlement Allocations to Settlement Class
Members. The allocations will be based off of the damages calculations performed by
the Class Expert using Sprint’s data. The Class Expert’s damages calculation results for
each Settlement Class Member can be found in the 5/2018 Sibley Settlement Allocations
(Ex. 2) filed with the Court on May 21, 2018 at Docket No. 832–1. If the Class Expert
calculated a Settlement Class Member was overall correctly paid or overpaid, then the
Settlement Class Member is allocated $0. If the Class Expert determined a Settlement
Class Member only worked during August 2005 (Period 65) then the Settlement Class
Member is allocated $25. If the Class Expert determined a Settlement Class Member had
insufficient data to calculate commissions, then the Settlement Class Member is allocated
in the range of $541.73, which is the average settlement allocation for those Settlement
Class Members receiving an allocation. All other Settlement Class Members are
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allocated their pro rata share of the Net Settlement Fund, using the Class Expert’s
damages calculations, with such allocations made after allocations for Settlement Class
Members with insufficient data and the Settlement Class Members who only worked
during August 2005 (Period 65). The minimum allocation for Settlement Class Members
allocated settlement funds pursuant to this allocation plan will be $25.
These initial allocations will be based on one hundred percent (100%) participation by
Settlement Class Members. The Claims Administrator will reallocate any portion of the
Net Settlement Fund that was allocated to individuals who timely requested exclusion
from the Settlement, and any portion of the Total Settlement Amount that is not approved
by the Court at preliminary and/or final approval, pro rata to Settlement Class Members.
After the expiration of the Check Cashing Period, the Claims Administrator will
reallocate any portion of the Total Settlement Amount remaining due to unused,
unapproved, or uncashed funds on a pro rata basis to Participating Settlement Class
Members.
7.

Funding the QSF: On the Effective Date, Defendant shall deposit the Total Settlement
Amount into the QSF, and shall also separately deposit the Employer Payroll Taxes as
defined in Section 1(n) above and described in Section 10 below.

8.

Attorneys’ Fees and Lawsuit Costs.

9.

(a)

Class Counsel will file with the Court a motion seeking the Court’s approval for
up to twenty-three percent (23%) of the Total Settlement Amount for Attorneys’
Fees and up to an additional seven million dollars and no cents ($7,000,000.00) in
Lawsuit Costs, which shall be deducted from the Total Settlement Amount. The
Attorneys’ Fees and Lawsuit Costs awarded to Class Counsel shall be at the sole
discretion of the Court, and this Settlement is not contingent upon the Court’s
approval of such Attorneys’ Fees and Lawsuit Costs.

(b)

Any Attorneys’ Fees and Lawsuit Costs awarded by the Court in connection with
this Settlement shall be paid by Defendant into the QSF on the Effective Date, as
part of the Total Settlement Amount; the Claims Administrator shall distribute
them to Class Counsel no later than fourteen (14) days after the Effective Date.

(c)

Payments made pursuant to this Section shall be reported to all governmental
taxing authorities by the Claims Administrator on IRS 1099 Forms.

(d)

Any portion of the Attorneys’ Fees or Costs, which at Preliminary Approval or
Final Approval are not approved by the Court or not sought by Class Counsel,
shall be distributed pro rata to Settlement Class Members.

Service Payments.
(a)

Class Counsel intends to file with the Court a motion seeking the Court’s
approval for the following Service Payments to be paid from the Total Settlement
Amount: (1) ten thousand dollars and no cents ($10,000.00) for each of the
following nine (9) Class Representatives: Roxie Sibley, Jeanne Noel, Ernesto
7
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Bennett, Jamie Williams, Greg St. Julien, Tracie Mincks (formerly “Hernandez”),
John Jasinski, Jay Richie and Teisha King; (2) two hundred fifty dollars and no
cents ($250.00) to each of the following three (3) Class Representatives, as set
forth in the Court’s May 9, 2018 Order (Dkt. 829), Henry Goins, Clayton
Johnson, and Anthony Scarpelli; and (3) three thousand dollars and no cents
($3,000.00) for the following eleven (11) Settlement Class Members identified in
Section 1(ff) who prepared to testify at trial. The Service Payments shall be at the
sole discretion of the Court, and this Settlement is not contingent upon the Court’s
approval of the Service Payments. Defendant shall not oppose Class Counsel’s
petition or motion for the payment of the Service Payments, subject to the
limitations herein.

10.

(b)

Any Service Payment approved by the Court in conjunction with the Settlement
shall be paid from the QSF and shall be in addition to the Settlement Class
Payments otherwise owed to the Class Representatives or Settlement Class
Members. Defendant shall pay the Service Payment into the QSF on the Effective
Date, as part of the Total Settlement Amount, and the Service Payments shall be
distributed by the Claims Administrator in a separate check mailed to those
individuals no later than fourteen (14) days after the Effective Date.

(c)

The Service Payment made pursuant to this Section 9 shall be reported by the
Claims Administrator on an IRS 1099 Form. The Claims Administrator shall be
responsible for any required tax withholding in connection with the Service
Payments.

(d)

Any portion of the Service Payments not approved by the Court or not sought by
Class Counsel shall be reallocated pro rata to Settlement Class Members.

Claims Administrator’s Duties and Responsibilities.
(a)

Class Counsel has retained the Claims Administrator, who shall serve as the
administrator of the Settlement and perform the services described in this
Settlement Agreement and any other services mutually agreed to by the parties.
The Claims Administrator shall be required to be bound by the Protective Order
in this matter, which is annexed hereto as Exhibit B.

(b)

The Claims Administrator will be responsible for all aspects of the claims
administration process, including: locating Settlement Class Members addresses;
mailing and re-mailing Settlement Postcards and Notices of Settlement to
Settlement Class Members in accordance with the Settlement Agreement and the
Court’s Preliminary Approval Order; performing TIN matching on social security
numbers for Settlement Class Members and sending to and collecting from
Settlement Class Members any necessary tax forms; reallocating any unclaimed,
unapproved, and unused portion of the Total Settlement Fund to the Settlement
Class Members or the Participating Settlement Class Members consistent with the
Settlement Agreement; distributing Settlement Checks and Service Payments
(withholding Participating Settlement Class Members’ share of taxes and
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remitting such taxes to the appropriate taxing authorities); providing proof of
check cashing (via a bank summary of checks cashed) by the Participating
Settlement Class Members to Defendant and Class Counsel; preparing a
declaration regarding its due diligence in the claims administration process; and
performing such other duties as the Parties may jointly direct or as are specified
herein.
(c)

The Claims Administrator shall set aside sixty-thousand dollars and no cents
($60,000.00) (the Reserve Fund) of the QSF to cover any correctable errors or
omissions, and satisfy any claim for relief allowed pursuant to FRCP 60(b)(1) or
60(d). If $60,000 is not sufficient to cover any correctable errors or omissions,
and satisfy any claim for relief allowed pursuant to FRCP 60(b)(1) or 60(d), any
additional amounts shall come from the Total Settlement Amount. Defendant
shall pay the Reserve Fund into the QSF on the Effective Date, as part of the
Total Settlement Amount, and any portion of the Reserve Fund remaining after
the Check Cashing Period shall be distributed pro rata to Participating Settlement
Class Members. Defendant shall be provided with detailed information regarding
the use of the Reserve Fund. Class Counsel will be responsible for any additional
costs or expenses associated with the Settlement that arise after the Settlement
Checks are issued and/or that exceed the Reserve Fund.

(d)

The Claims Administrator shall, within ten (10) days of the filing of the
Preliminary Approval motion, provide notice as required by the Class Action
Fairness Act (“CAFA”) and provide copies of such to Class Counsel and
Defendant’s Counsel.

(e)

The Parties will have equal access to the Claims Administrator and all
information related to the administration of the settlement. The Claims
Administrator will provide weekly reports to the Parties regarding the status of the
mailing of the Notices of Settlement to Settlement Class Members; the number of
Requests for Exclusion and Objections received, as well as the percentage of the
Net Settlement Fund that was apportioned to the Settlement Class Members who
submitted Requests for Exclusions and Objections).

(f)

The Parties, through their counsel, will cooperate in good faith to resolve any
disputes regarding the Claims Administrator’s ability or need to perform certain
duties under this Settlement Agreement, and any unresolved disputes shall be
referred to the Court. The Claims Administrator will use the attachments to this
Settlement Agreement and records provided by Class Counsel in accordance with
this Settlement Agreement. The Claims Administrator shall report on at least a
weekly basis, in summary or narrative form, the substance of its findings.

(g)

Class Counsel shall provide the Claims Administrator with certain data regarding
the Settlement Class Members, as described in Section 11(c), in order for the
Claims Administrator to perform its duties.
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11.

(h)

The Claims Administrator shall perform an accounting of all Settlement Payments
to Settlement Class Members within seven (7) days of the expiration of the Notice
Period, and in time for the parties to have that information prior to filing for Final
Approval with the Court.

(i)

The Claims Administrator shall also perform an accounting of the reallocation
proposed to be paid to Participating Settlement Class Members from uncashed
Settlement Payments, and any other unused portion of the Total Settlement Fund,
within thirty (30) days of the expiration of the Check Cashing Period.

(j)

The Claims Administrator shall be paid its reasonable and actual fees and costs in
connection with the Class Litigation, which subject to being approved by the
Court, shall be paid from the Total Settlement Amount. The Claims
Administrator’s Fees and Costs approved by the Court shall be paid by Defendant
into the QSF on the Effective Date, as part of the Total Settlement Amount.

Notice of Settlement Process.
(a)

Form of the Notice of Settlement. A Notice of Settlement to each respective
Settlement Class Member shall inform him or her of the Settlement, the claims he
or she is releasing, and to the extent possible his or her minimum anticipated
Settlement Payment assuming one hundred percent (100%) participation of the
Settlement Class. The Notice of Settlement is attached as Exhibit A.

(b)

Form of the Settlement Postcard. A Settlement Postcard to each respective
Settlement Class Member shall place Settlement Class Members on notice of the
settlement; the forthcoming Notice of Settlement and Settlement Checks; their
ability to opt out; the need to update their contact information; and will direct
them on where to obtain more information about the Settlement.

(c)

Information to be Provided by Class Counsel. Within five (5) days after the
Preliminary Approval Date, Class Counsel will provide the Claims Administrator
with the names, last known addresses, and allocations for the Settlement Class
Members, calculated pursuant to the plan of allocation reviewed by Class Counsel
and Defendant.

(d)

Notice of Settlement via Press Release. Within five (5) days after the Preliminary
Approval Date, Class Counsel will issue a national press release. The Parties will
jointly work on the content of the press release, which will contain information on
the Court’s Preliminary Approval Order and describe the Settlement. It will also
direct people to websites for more information, and direct Class Members on
where to update their contact information.

(e)

Mailing of the Settlement Postcard. Within thirty (30) days after the Preliminary
Approval Date, the Claims Administrator will send by first class mail the
Settlement Postcard to the Settlement Class Members. Within thirty (30) days
after the mailing of the Settlement Postcard to the Settlement Class Members, the
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Claims Administrator will provide an update to the Parties and the Court,
containing sufficient information to receive permission from the Court to send the
Notice of Settlement as set forth in Paragraph 11(f).
(f)

Mailing of the Notice of Settlement. Within seven (7) days of receiving
permission from the Court to send the Notice of Settlement, the Claims
Administrator will send by first class mail the Notice of Settlement to the
Settlement Class Members.

(g)

Mailing of the Email Notice. Within fourteen (14) days after the mailing of the
Notices of Settlement, Class Counsel will send by email the Email Notice to those
Settlement Class Members for whom Class Counsel has email addresses.

(h)

Settlement Process. The Net Settlement Fund shall be disbursed under the
process described herein.

(i)

If, upon the expiration of the Notice Period, the Claims Administrator
determines additional information is needed to withhold applicable taxes for a
Settlement Class Member the Claims Administrator shall send the necessary tax
form to the Settlement Class Member. The Settlement Class Member shall have
fourteen (14) days from mailing to provide the completed tax form to the
Claims Administrator. Failure of any of those Settlement Class Members sent a
tax form by the Claims Administrator to return that tax form will not prevent
them from participating in the Settlement; however, for these individuals the
Claims Administrator will make tax backup withholdings, not otherwise made,
to the Portion of the Settlement Payment to Participating Settlement Class
Members on IRS 1099 Form.

(ii)

Within fourteen (14) days of the Effective Date, the Claims Administrator shall
send by U.S. Mail the Settlement Checks to the Settlement Class Members.

(iii)

Settlement Class Members who do not timely cash their Settlement Check(s)
will have released the Released Claims against the Released Parties as described
in Section 19 below and waived any right to receive any payment associated
with the Settlement.

(iv)

Any Settlement Class Member who wishes to dispute the amount allocated to
him or her, may do so by following same process set forth in Section 12 of the
Settlement Agreement.

(i)

Returned Settlement Postcards, Settlement Notices, and Settlement Checks. If a
Settlement Class Member’s Settlement Postcard, Notice of Settlement, or
Settlement Checks are returned with a forwarding address, the Claims
Administrator shall re-mail the Notice of Settlement to the forwarding address
within seven (7) days. If they are returned without a forwarding address, the
Claims Administrator shall attempt to locate the Settlement Class Member in an
effort to determine the Settlement Class Member’s current address, including by
calling the Settlement Class Member if a telephone number is available and/or
11
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performing one standard Level 2 Skip Trace in the manner that the Claims
Administrator customarily performs such skip traces. If a new address is
obtained, the Claims Administrator will promptly re-mail it to the Settlement
Class Member, and in no event later than five (5) days after receiving the updated
information. Any Settlement Class Member whose Notice of Settlement is remailed shall have twenty (20) days from the end of the original Notice Period to
timely object or request exclusion. No Notice of Settlement shall be mailed after
the Notice Period. Any costs related to re-mailing or re-issuing Notices of
Settlement or Settlement Checks shall come out of the Total Settlement Amount.
Any costs related to mailing or re-mailing the Settlement Postcards to Settlement
Class Members, will be paid separate and apart from the Settlement by Class
Counsel.

12.

(j)

Pro Rata Allocation of Net Settlement Fund to Participating Settlement Class
Members. Within seven (7) days of the expiration of the Notice Period, the
Claims Administrator shall provide to Class Counsel and Defendant’s Counsel the
revised pro rata allocations for Settlement Class Members as well as the Claims
Administrator’s proposed declaration in support of final approval.

(k)

Affidavit of Claims Administrator. Class Counsel shall provide a report to the
Court thirty (30) days after the mailing of the Settlement Postcard, which outlines
the number of class members who updated their contact information, the number
of Settlement Postcards which were returned undeliverable or mailed to the wrong
address and other relevant data to confirm the adequacy of the current address
data. Class Counsel shall provide to the Court with the Final Approval Motion, an
affidavit by the Claims Administrator detailing similar information, its due
diligence in ensuring adequate notice to Settlement Class Members, proof of
mailing with regard to the mailing of the Notices of Settlement, and the pro rata
allocation of the Net Settlement Fund to Settlement Class Members. The affidavit
will also identify the number of exclusion requests and any objections.

Objecting to the Settlement. Settlement Class Members (described in Section 4) who
do not exclude themselves from the Settlement (described below) may object to the
Settlement.
(a)

An Objector must submit a written objection by following the instructions
described in the Notice of Settlement and submitting it to the Claims
Administrator.

(b)

To be valid, an objection must be sent to the Claims Administrator and
postmarked within the Notice Period. It is the responsibility of the individual who
is objecting to retain a copy of the objection and proof of timely mailing.

(c)

An objection submitted by a Settlement Class Member who has submitted a
Request for Exclusion is not valid.
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13.

14.

15.

(d)

The Claims Administrator shall provide the Parties’ Counsel copies of all
objections on a weekly basis and indicate the date received. Class Counsel shall
file such objections with the Court with Class Counsel’s motion for final
approval.

(e)

An Objector has the right to appear at the Fairness Hearing either in person or
through counsel hired by the Objector. An Objector may withdraw his or her
objections at any time.

Exclusions from the Settlement. Settlement Class Members may exclude themselves
from the Settlement by following the instructions described in the Notice of Settlement.
(a)

To be valid, an exclusion must be sent to the Claims Administrator within the
Notice Period.

(b)

The Claims Administrator shall send to the Parties’ Counsel copies of all
exclusions within two (2) business days of their receipt, and Class Counsel shall
promptly file such exclusions with the Court with Class Counsel’s motion for
final approval.

Final Approval of the Settlement.
(a)

At least thirty (30) days before the end of the Notice Period, Class Counsel will
provide Defendant’s Counsel with a draft motion for final approval of the
settlement and dismissal of the action for Defendant’s review and approval.

(b)

Within ten (10) days after the Notice Period ends, Class Counsel will file a
motion for final approval of the settlement and dismissal with the Court.
Defendant will not oppose this motion.

Settlement Payments.
(a)

Within fourteen (14) days after the Effective Date, the Claims Administrator shall
mail to each Settlement Class Member their Settlement Checks written from the
QSF’s bank account(s) and equaling his/her Settlement Payment, including any
pro rata allocations from remaining portions of the Net Settlement Fund, less any
applicable taxes withheld that are the responsibility of the Participating Settlement
Class Member.

(b)

Each settlement check shall expire ninety (90) days after the issuance date that
appears on the Settlement Check. Each settlement check will contain a notice
stating that the settlement check shall expire ninety (90) days after issuance.

(c)

Unless the Claims Administrator has received updated contact information, the
Settlement Checks issued pursuant to this Section will be mailed by the Claims
Administrator to the Settlement Class Member at the address provided to the
Claims Administrator by Class Counsel. If a Settlement Class Member’s
Settlement Check is returned with a forwarding address, the Claims Administrator
13

Case 2:08-cv-02063-KHV Document 842-1 Filed 06/21/18 Page 15 of 51

shall promptly re-mail the settlement checks to the forwarding address. For
Settlement Class Members whose checks are re-mailed, the ninety (90) day period
during which Settlement Class Members must cash their checks will run from the
date that appears on the check. No initial Settlement Checks will be re-issued
more than one hundred (100) days after the date of the first check to that
Settlement Class Member. Any costs related to re-mailing or reissuing Settlement
Checks shall come out of the Total Settlement Amount in the QSF.

16.

(d)

For Settlement Checks sent to Participating Settlement Class Members after the
reallocation of the Settlement Fund, the same process applies as set forth in
Section 15(c).

(e)

Within thirty (30) days of the expiration date of the Settlement Checks initially
sent to Settlement Class Members, the Claims Administrator shall provide Class
Counsel and Defendant an accounting of any uncashed Settlement Checks and
any funds remaining in the Net Settlement Fund. These funds shall be reallocated
by the Claims Administrator pro rata to Participating Settlement Class Members,
and Settlement Checks sent to Participating Class Members within one-hundredforty-five (145) days of the initial date the Settlement Checks were issued, subject
to the same process set forth in Section 15(c).

(f)

Within thirty (30) days of the expiration of the Settlement Checks sent to
Participating Settlement Class Members, the Claims Administrator shall provide
Class Counsel and Defendant an accounting of any uncashed Settlement Checks
and any funds remaining in the Net Settlement Fund. These remaining funds shall
be donated to the Cy Pres Boys and Girls Club of America-CyberSafety Program
within fourteen (14) days thereafter on a 1099 basis. The Claims Administrator
will remit to Defendant any refund it receives with respect to the employer payroll
taxes previously paid by Defendant with respect to those uncashed Settlement
Checks.

(g)

If a Settlement Class Member or Participating Settlement Class Member reports
that his or her Settlement Checks were lost, stolen, or undelivered, the Claims
Administrator shall promptly issue a stop payment order on the original
Settlement Check and issue a new Settlement Check to them in accordance with
the terms of this Settlement Agreement. The Claims Administrator shall
cooperate with the Settlement Class Members, Participating Class Members, and
Class Counsel to reissue any Settlement Checks within seven (7) days of request.

Tax Characterization of Settlement Class Member and Participating Settlement
Class Member Payments
(a)

For tax purposes, fifty percent (50%) of Settlement Payments to Settlement Class
Members and/or Participating Settlement Class Members pursuant to Section 15
shall be treated as wages and fifty percent (50%) shall be treated as interest and/or
liquidated damages. One hundred percent (100%) of the Service Payments
pursuant to Section 9 shall be treated as other income.
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(b)

Payments treated as wages pursuant to Section 1(y) shall be made net of all
applicable employment taxes (excluding Employer Payroll Taxes), including,
without limitation, federal, state and local income tax withholding and the
employee share of the FICA tax, and shall be reported to the Internal Revenue
Service (“IRS”) and the payee under the payee’s name and social security number
on an IRS Form W-2. Payments treated as Service Payments, interest and/or
liquidated damages pursuant to Section 1(x) shall be made without withholding
and shall be reported to the IRS and the payee, to the extent required by law,
under the payee’s name and social security number on an IRS 1099 Form. The
Settlement Class Members and Participating Settlement Class Members will be
exclusively responsible for the employee’s share of all payroll taxes, and such
amounts will be withheld from Settlement Class Member and Participating
Settlement Class Member Payments. The Settlement Class Members and
Participating Settlement Class Members will also be exclusively responsible for
any income or tax liability on any and all Settlement Checks they received, except
for the Employer Payroll Taxes.

(c)

The Claims Administrator shall calculate, report and pay, from the QSF and under
the QSF’s EIN, Employer Payroll Taxes owed on the Settlement Class Member
and Participating Settlement Class Member Payments.

(d)

The Claims Administrator shall calculate, and withhold, the amount equal to the
payroll taxes on the W-2 Payment to Settlement Class Members and Participating
Settlement Class Members. The Claims Administrator shall be responsible for all
required reporting, filing deposits, withholdings and (with respect to the Employer
Payroll Taxes) payments of the payroll taxes and otherwise with respect to all
amounts payable to the Class Representatives, Settlement Class Members, and
Participating Settlement Class Members pursuant to this Settlement Agreement
and to any federal, state or local tax law or regulation, under the EIN of the QSF.

(e)

The Claims Administrator shall perform a TIN match on the social security
numbers previously provided by Sprint for the Settlement Class Members. Class
Counsel will provide the social security numbers to the Claims Administrator
with the allocations as set forth in Section 11(c). Settlement Class Members shall
not be required to complete any tax forms unless the Claims Administrator
determines it needs more information after attempting the TIN match. The state
in which the Settlement Class Member currently resides will be used for purposes
of tax withholdings.

(f)

Should any government authority determine that all or any part of the payment(s)
made to Class Counsel or Participating Settlement Class Members under an IRS
1099 Form under this Settlement Agreement are taxable as wages, Participating
Settlement Class Members will be solely responsible for the payment of all such
taxes.
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(g)

The employee portion of all applicable income and payroll taxes will be the
responsibility of the individual Participating Settlement Class Member receiving a
Settlement Check.

(h)

The Claims Administrator shall calculate, report and pay, the Employer Payroll
Taxes on the Settlement Class Member and Participating Class Member Payments
pursuant to this Settlement Agreement, pursuant to any federal, state or local tax
law or regulation, under the EIN of the QSF.

(i)

The Claims Administrator shall handle all tax reporting with respect to the
payments made pursuant to this Settlement Agreement, and, regardless of any
provision in this Settlement Agreement, shall report the payments in accordance
with applicable law.

(j)

Within the ten (10) days after the Final Approval Order, the Claims Administrator
shall inform the Parties of an estimate of the Employer Payroll Taxes with respect
to the amounts treated as wages pursuant to Section 1(y). Defendant shall pay
this amount into the QSF on the Effective Date, and the Claims Administrator
shall remit all such taxes withheld to the IRS and/or other appropriate taxing
agencies.

(k)

Neither Defendant nor any of the Released Parties makes any representation
regarding the tax consequences owed by or associated with any amounts received
by the Settlement Class, Participating Settlement Class Members, Class
Representatives and Class Counsel pursuant to this Settlement Agreement. The
Parties further agree that if any local, state or federal authority determines that the
tax treatment of the payments to the Settlement Class, Participating Settlement
Class Members, Class Representatives and Class Counsel made under this
Settlement Agreement is improper or impermissible, the Settlement Class,
Participating Settlement Class Members, Class Representatives, and Class
Counsel shall be solely responsible for the payment of all such taxes due
(excluding those related to the Employer Payroll Taxes). Pursuant to the Claims
Administrator’s Bid, Terms & Conditions, (Exhibit 5 to Plaintiffs’ Motion for
Preliminary Approval), which is incorporated by reference herein, the Claims
Administrator shall indemnify Defendant and the Released Parties for any and all
tax liability arising out of the Claims Administrator’s responsibilities and duties
set forth in Paragraphs 10(b) and 11(h), including interest and penalties, stemming
from the Claims Administrator’s performance of TIN matching on social security
numbers for Settlement Class Members; sending to and collecting from the
Settlement Class Members any necessary tax forms; distributing Settlement
Checks and Service Payments (withholding Settlement Class Member and
Participating Settlement Class Members’ share of taxes and remitting such taxes
to the appropriate taxing authorities); and the withholding of any employee-side
payroll taxes at the highest applicable tax rate when issuing the Settlement Check
for that Participating Class Member when any of Participating Settlement Class
Member fails to send the requisite tax form to the Claims Administrator. To the
extent that Defendant or any of the Released Parties is penalized for any failure to
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withhold or pay taxes as a result of the Claims Administrator’s duties and
responsibilities set forth in Paragraphs 10(b) and 11(h), the Claims Administrator
will indemnify Defendant and any of the Released Parties for its costs, expenses,
fees (including reasonable attorneys’ fees) and/or penalties with respect to taxes
or the failure to withhold consistent with the terms of the Claims Administrator’s
Bid, Terms & Conditions.
(l)

Neither Class Counsel nor Defendant’s Counsel intend anything contained herein
to constitute legal advice regarding the taxability of any amount paid hereunder,
nor will it be relied upon as such.

17.

Settlement Payments Do Not Trigger Additional Benefits. All payments to Settlement
Class Members and Participating Settlement Class Members shall be deemed to be paid
to such individuals solely in the year in which such payments actually are received by
them. The Parties agree and the Settlement Class Members acknowledge that the
payments provided for in this Settlement Agreement are the sole payments to be made to
the Settlement Class Members, and that the Settlement Class Members are not entitled to
any new or additional compensation or benefits as a result of having received the
payments (notwithstanding any contrary language or agreement in any benefit or
compensation plan document that might have been in effect during the period covered by
this Settlement).

18.

Right of Defendant to Reject Settlement. If ten percent (10%) or more of the
Settlement Class Members, or a number of Settlement Class Members whose Settlement
Allocations in the aggregate total of ten percent (10%) or more of the Net Settlement
Fund, file timely and valid Requests for Exclusion, then Defendant will have the right to
rescind the Settlement, and the Settlement and all actions taken in its furtherance will be
null and void. Defendant must exercise this right within seven (7) days after the Claims
Administrator notifies them of the number of Requests for Exclusions received that meet
this threshold.

19.

Release. By operation of the entry of the Final Approval Order, and except as to such
rights or claims as may be created by this Settlement Agreement, each Settlement Class
Member who has not properly excluded himself or herself from the Settlement as set
forth in Section 13, and each Settlement Class Member and Participating Settlement
Class Member, on his or her own behalf and on behalf of his or her respective current,
former and future heirs, spouses, executors, administrators, trustees, agents, assigns and
legal representatives, forever and fully releases and discharges the Released Parties (as
defined in Section 1(dd)) and their current and former directors, officers, legal
representatives, members, managers, employees, fiduciaries, trustees, employee benefit
plan administrators, agents, insurers, re-insurers, successors and assigns, and their
predecessors, and all persons and/or entities acting by, through, under or in concert with
any of them, each whether acting for Defendant or in their individual capacities, and any
individual or entity which could be jointly liable with any of them, from any and all
claims for unpaid commissions under state law (including, but not limited to, under the
Kansas Wage Payment Act), federal, or common law (including but not limited to breach
of contract) from August 12, 2005 through September 30, 2009.
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(a)

20.

21.

Settlement Does Not Invalidate Prior Releases. The Settlement Class Members
who have not properly excluded themselves from the Settlement pursuant to
Section 13, acknowledge that their participation in the Settlement does not
rescind, invalidate, modify, or otherwise affect any prior release(s) that they have
or may have executed with Defendant.

Settlement Contingent on Court Approval. This Settlement Agreement is contingent
upon the Court’s approval of the Settlement.
(a)

If the Court does not grant Preliminary or Final Approval or the Effective Date
does not occur, excluding modifications that the Parties determine in their
reasonable and good faith judgment not to be material modifications, this
Settlement Agreement may be voided at either party’s option, in which case this
Settlement Agreement (including its Exhibits) will become void and will not be
used for any purpose in connection with any further litigation in the Class
Litigation or any other lawsuit, administrative or other legal proceeding, claim,
investigation, or complaint.

(b)

If the Court does not grant Preliminary or Final Approval or the Effective Date
does not occur, the Class Litigation shall proceed without prejudice as if this
Settlement Agreement had not been executed unless the Parties jointly agree to:
(1) seek reconsideration or appellate review of the decision denying entry of
judgment, or (2) attempt to renegotiate the settlement and seek Court approval of
the renegotiated settlement.

(c)

Notwithstanding any other provision of this Settlement Agreement, no order of
the Court, or modification or reversal on appeal of any order of the Court,
reducing the amount of any Attorneys’ Fees or Lawsuit Costs to be paid to Class
Counsel, or reducing the amount of the Service Payments, shall constitute
grounds for cancellation or termination of or to void the Settlement Agreement or
grounds for limiting any other provision of the judgment.

(d)

If the Settlement Agreement is terminated after the Notices of Settlement are
mailed, the Claims Administrator shall provide notice to all Settlement Class
Members informing them that the Settlement was voided, and that as a result, no
payments will be made to Settlement Class Members under the Settlement
Agreement, and that the Class Litigation will continue, along with any additional
information jointly agreed to by Class Counsel and Defendant’s Counsel. Such
notice shall be mailed by the Claims Administrator via first class mail, postage
prepaid, to the addresses contained on the Settlement Class Member’s Notice of
Settlement and/or on his or her updated address. The costs of such mailing, as
well as all prior costs incurred by the Claims Administrator, shall be split equally
between the Parties.

Mutual Full Cooperation. The Parties will fully cooperate with each other and with the
Claims Administrator to accomplish the terms of this Settlement Agreement, including
but not limited to, the preparation and execution of documents necessary to implement
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this Settlement Agreement. The Parties will use their best efforts to effectuate this
Settlement Agreement, including during any appeals, and will use their best efforts to
obtain the Court’s approval of the Settlement and to defend the Settlement from any legal
challenge.
22.

Complete Agreement. No representation, promise, or inducement has been offered or
made to induce any Party to enter into this Settlement Agreement, which contains the
entire, complete, and integrated statement of all settlement terms and supersedes all
previous oral or written agreements. This Settlement Agreement may not be amended or
modified except by a writing signed by the Parties’ authorized representatives.

23.

Knowing and Voluntary Agreement. The Parties enter into this Settlement Agreement
knowingly, voluntarily, and with full knowledge of its significance. The Parties have not
been coerced, threatened, or intimidated into signing this Settlement Agreement and have
consulted with legal counsel regarding the Settlement Agreement.

24.

Notifications and Communications. Any notifications or communications made in
connection with this Settlement Agreement shall be sent to the Parties at the addresses of
their respective counsel as follows:
For the Class Representatives
and Settlement Class Members:

For Defendant:

NICHOLS KASTER, PLLP
Michele R. Fisher
Paul J. Lukas
Alexander M. Baggio
4600 IDS Center
80 South 8th Street
Minneapolis, MN 55402
Tel: 612-256-3200
Fax: 612-215-6870

PROSKAUER ROSE LLP
Elise M. Bloom
Steven D. Hurd
Nicole A. Eichberger
Eleven Times Square
New York, NY 10036
Tel: 212-969-3410
Fax: 212-969-2900

DENTONS US LLP
Gregory T. Wolf
4520 Main Street, Suite 1100
Kansas City, MO 64111
Tel: 816-460-2400

25.

Severability. If any part of this Settlement Agreement is found to be illegal, invalid,
inoperative or unenforceable in law or equity, such finding shall not affect the validity of
any other part of this Settlement Agreement, which shall be construed, reformed and
enforced to affect the purposes thereof to the fullest extent permitted by law.

26.

Captions and Interpretations. Paragraph titles or captions contained herein are inserted
as a matter of convenience and for reference, and in no way define, limit, extend, or
19
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describe the scope of this Settlement Agreement or any provision hereof. Each term of
this Settlement Agreement is contractual and not merely a recital.
27.

Binding on Assigns. This Settlement Agreement shall be binding upon and inure to the
benefit of the Parties hereto and their respective heirs, trustees, executors, administrators,
successors and assigns.

28.

Enforcement of Settlement Agreement and Governing Law. This Settlement
Agreement will be governed by Kansas law without giving effect to Kansas’s choice of
law principles. The Parties submit to the jurisdiction of the Court for all purposes
relating to the review, approval, and enforcement of this Settlement Agreement.

29.

Settlement Agreement Form and Construction.

30.

(a)

The terms and conditions of this Settlement Agreement are the result of lengthy,
carefully considered, arms-length negotiations between the Parties and this
Settlement Agreement shall not be construed in favor of or against any of the
Parties by reason of their participation in the drafting of this Settlement
Agreement.

(b)

This Settlement Agreement may be executed in electronic counterparts, and when
each party has signed and delivered at least one such counterpart, each
counterpart shall be deemed an original, and, when taken together with other
signed counterparts, shall constitute one binding Settlement Agreement.

(c)

This Settlement Agreement shall be construed and interpreted to effectuate the
intent of the Parties, which is to provide, through this Settlement, for a complete
resolution of the Class Litigation.

Parties’ Authority. The signatories hereto hereby represent that they are fully
authorized to enter into this Settlement Agreement and bind the Parties hereto and the
Class Members to the terms and conditions thereof.
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06/18/2018
Date

Anthony Scarpelli
STATE OF
COUNTY OF

)
) ss.:
)

On this ___ day of ___________, 2018, before me personally came Anthony Scarpelli, to me
known and known to me to be the person described in and who executed the foregoing
Settlement Agreement, and he duly acknowledged to me that he executed the same.
Notary Public
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